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Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

l"f 31G 3rgdi, shzr sTra gcs, ssrarara-Ill \:ill~c:Rtt&lll &RT \iIRT ~~ :GNR-STX-DEM-DC-
23/2016~: 24-11-2016gfsr

Arising out of Order-in-Original: GNR-STX-DEM-DC-23/2016, Date: 24-11-2016 Issued
by: Assistant Commissioner,CGST, Div:Gandhinagar, Gandhinagar Commissionerate,
Ahmedabad.

\:ii q) &icjjclf -qcf~ <ITT "lfl-j" -qcf 'CfclT

Name & Address of the Appellant & Respondent

Mis. CISF (ONGC Unit)

al{ anfk z r9 arr sriits 3rgr au & itas arr a uR zaenRenf fl aag nTg em 31f@era,rt
<ITT aflfrc;r m Tffi!ffUT~ m:wr 'PX x,cITTIT % I

er

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, ·to the
appropriate authority in the following way :

\arra qr grteru am4eao Revision application to Government of India :

(@) #tr sure zyca arf@er , 1994 c#r 'cfRT aifa fl agar T; mit k a ii @tar nr <ITT '311-'cfRT ~
qr rwga a sifa g+terr arr4aa 'ra Rra, TT "fRcffi, fctm ~. ~ fcr:rrl , 'cITl!.lT -ajtrc;r, uTICM cflcr
'l'f<R, 'ffi1q l!Tlf, ~~: 110001 cITT c#r 'GfRT ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zaf r c#r IR#m ra hat zrR cp]fflR if fcl;w~m 3'P<f cpJWA i:t m fcl;w ~ ir
~~if "l'!@" "R uflcf ~ '1flf i:t, m fcl;w~m~ if 'c!IB cIB fcl;w cpJWA if m fcl;w~ if m
"l'!@"7ufnr tr g{ stl

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(d) mra a fa#t rs, zIr m -ij~ "l'{@" -qx m mak faff ii 5qr ya pa at u 5IT
zqca #Remm it arr ka fhftg nr refufR &1

(b) In case of rebate of duty of excise on goods exported to any~,crt~er. territory outside
India of on excisable material used in the manufacture of the good✓i&l1jQtlncl.~ orted to any
country or territory outside India. » " ·6 g.
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(<T) ~p <ITT~ fcp-q f.Rr mm <l5' are (ur zr~ <ITT) ~ fcITTTT 1T"lff 1lfR m 1 ~

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ amr=r ~ c#l-~P q5' ~ q5' IBQ' iJIT ~ ~ 1fRT c#l- ~ tr am ~ ~ iJIT ~ 'efRT ~
f.TTr:r <l5' ga1f@a snga, srfta <l5' aRT tJlffif <IT ~ TR "l!T <l"R "tf fcmr~ (.=f.2) 1998 'efRT 109 aRT~ fcp-q ~
st1
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of.the Finance (No.2) Act,
1998.

(1) ~~p (3fC\'rc;r ) Pl4>ilqc'11, 2001 <l5' f.TTr:r 9 <l5' 3Rflfu Fc1Plfcfcc ~~~-8 # zj~ #, ~
3res uR srksr )fa faa "l=JIB q5' 'lfuR Gr--smrer g sf) sat 6t t-t ufii re1 Ufra am4a fa
utar afg 1Tr 4Tr g. nl Ifhf a 3@1"@ 'efRT 35-~ "ti f.Nfmr tJfr <l5' 'T@Aqrer €tI--6 r6
ml" :qf-r '41 6F1T ~ I .

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rfacr area # mer usi icaa ga carq? a sma a mm W!<l 200/- -cffr-ff ~ c!ft ~ 3fR
uzi ieraa ya lg t vnrar "ITT "ITT 1000/- ml" -cffr-ff~ c#l' ~ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees one ,
Lac. V
m+IT go, ah€tr arr ye g ara 34l4tr nznf@rawwr # >lfrr 3fC\'rc;r :-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) h4trnryca arfe,fr, 1944 c!ft 'efRT 35- uo;fi/35-~ <l5' ataifu:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

Gc/tl~ftm ~ 2 (1) "q? i aa; 3gar #m c!ft 3fCfrc;r , 3llfu;J'i- <l5' ~ # m+rrp,~~
zcas ga srdl#hr rraf@has (Rec) #r uRafr hf8a, sear i aur zifGcr, am)
m, 3RfficIT, 3-IGJ.lcUisll4, ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) hr sn<a zg«ans (sr@«a) Rmmrai, 2oo1 arr s h siif ma zv-a # fufRa Ry srgar srdna ')
nrnf@rwi #t n{3ft f@ rat f; mg arr 6t a #Raif fea uii sn yen c#l- l=JPT, <lITTil c#l- l=fPT 31N
Irnr TarifT; 5 Gl zJ a tr a<i nT, 1000/- #) urft z)ft ui sar zye c!ft lWT, &!:!TGf c#l° lWT
it cammmyf q; s arr 4 50 lg a "ITT m ~ 5000/- #la ft zhftl sri sn yea c#l' 1'fflT, <lITTil
m,- 1'fflT it mar mzn if+ Ty 5o Gala n vnrar tr azi a; 1000o/- #)a hurt @hf I c#l' m~
fer k turf#r a grgz a "'{iitf vier at vfl<T I "ll5 ~ '3""ff "{41.TA q5' ~ -.=iw@ fll <TGJPleb ~ q5' ~ c#l-
mm <ITT m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zufk s sm?r i { gr sr#ii r mar sir & at r@tsp sir a fr h r {Ta srfa&nr
f<ln:rr '1fP!T~~~m- m "sQ -ifr fa frar ratmrfaaf zrenferf 3rat#tr nzn@raw at ya r4ta
qt hstrqrt ya om4at fhaur unrr el

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
pa_id in the aforesaid ma~ne_r not withstanding the fact that the one ap~l-:to.J~ Appella~t
Tribunal or the one application to the Central Govt. As the case .ma · ;.9~,'jR~I~ to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/-for each.· j%91.,,%,
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(4) rlllllldll ~ affi<r:r 1970 <:f~ ~ ~~-1 '* ~ ffiTffif fcpq ~ '3cm ~ <:fl ~
~ <:r~-~ft(~~ * ~ 'tf ~ ~ ~ ~ >ffu -qx xii.6.50 tfff cfiT rllllllC'lll ~~'WIT~
a1Rg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) za ail viif@a mat not Pia aova crrR Rrii at sit 'lfi tllR~ fcln:IT '(j'f@T % ui #tar yea, €z
naa zyea vi'hara ar@hr =rrznf@raw (artffaf@,) fr, 4982 fRe kt

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar area5, h.4z sen yea -crci t!c:11cfi,c .:ttcflt>t"i.a~ (.ffl-t=8ct) c);' ra 3Pfu>rr c);'mt#
a.tz sen era3@fz , &&yy r nr 34w # 3iafa fa#tza(in-) 3f@0fr 2e&9(2a&y #r
izn 2s) f@criss: €.ec.2&y sit Rf@flu 3#@fez1, 8&¥ Rt rr 3 # 3fctC!f"ct tlc!lcfi,( en)- aftt>ffcJ!.cfi'r
nr{&, aarr fGfa #r area-frsir scar 3farf &, arffazr nrra 3iaair smr #t satart
art@lrhr trarmtwt sf@lam@t
4,o-?J4~ ~wen 'Qcf ,a cl(cfi,( ~ 3@dTct'" marfct;"ir dJ1! ~wcfi'" #~~~~

.0 0

{il mu 11 ±t a 3ira fefR zaH

(ii) z sm Rt t a{ ala ufu
{iii) ~~ ~,aa-11aJl c);' far<n-r 6 c);' ~ ~~

3m7itarf zrzfzrnraman=fa#z (i.2) 3@fGzr, 2014a 3wara q4aft 3r4flu
7@artarerf@arrfr rarer3ffvi 3l"tflt.r q;)-t>ffcl!.aiffe~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) sr32er # 4fr 3r4hrneawr hmar ssi areas 3rzrar ye ma-us fcla1Ra ~ at marfct;lr
mr ~wcfic);' 10%~"CR" 3fR'~~GUsfcla1Ra ~cf(i'fc;osc);' 10%~"CR"cfi'r~~~I

3 3 0

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and_ Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Good~ and ser:v1ces Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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V2/174/GNR/2018-19

ORDER IN APPEAL
0

Central Industrial Security Force, Unit ONGC-Mehsana, ONGC Nagar, Palavasna,

Mehsana, Gujarat 384 003 [for short -'appellant'] has filed this appeal against OIO No. GNR-STX

DEM-DC-23/2016 dated 24.11.2016 passed by the Assistant Commissioner of the erstwhile

Gandhinagar Division falling under Ahmedabad --III Commissionerate [for short -adjudicating

authority'].

2. Briefly, the facts are that during the course of audit of the appellant covering the

period from July 2010 to July 2012, it was observed that they had paid service tax after due date in

. respect of medical reimbursement received from the service recipient. A notice dated 8.10.2015, was

therefore issued inter alia asking them to show cause as to why the amount of medical reimbursement

received for the period from 2010-11 to 2012-13 should not be considered as taxable value and

service tax of Rs. 27,35,591/- should not be demanded invoking extended period along with interest

of Rs. 5,30,704/-. The notice further proposed appropriation of Rs. 27,35,591/- paid towards service

tax and proposed imposition of penalty under sections 77(2) and 78 of the Finance Act, 1994.

This show cause notice was adjudicated vide the aforementioned OIO wherein the '(

adjudicating authority confirmed the service tax along with interest and appropriated the amount of

service tax already paid and further imposed penalty on the appellant under sections 77(2) and 78 of

the Finance Act, 1994.

4.

5.

Feeling aggrieved, the appellant has filed this appeal on the grounds that

• that the impugned order is unjust improper and incorrect;
• that the finding of the adjudicating authority that the gross amount charged as consideration shall

include the value of facilities which were already available with the service recipient, though the same
had no impact on the independent monetary consideration received in exchange of the services
provided;

• that the Rule 3(a) of the Service Tax Valuation Rules, nowhere states that the value of any facilities
which are already available at the premises of the service recipient which is totally independent to the
transaction entered into between the service provider and the service recipient should be added to the
consideration for valuation purpose;

• that they would like to rely on the case of Bhayana Builders [2013-TIOL-1331-CESTAT-DEL-LB]
and Intercontinental Consultants and Technocrats P Ltd [2013(29) STR Del];

• that the issue is no longer res integra;
• that the notice was issued on 8.10.2015, much later after the service tax with regard to security

services was paid by the appellant;
• that there was no intention to evade tax on the part of the appellant since they are an entity which

functions under the Ministry of Home Affairs of the Central Government;
• that extended period is not invocable and hence they would like to rely on the case of Padmini

Products Limited [1989(43) ELT 194(SC)], Chemphar Drugs [198940) ELT 276(SC)] and
BSNL[2012(15 STR 352 Abad-CESTAT];

• that the tax along with interest was paid before the issuance of show cause notice and hence there was
no need to issue any show cause notice.

Personal hearing in the matter was held on 7.3.2019, wherein Shri Prakash Singh

0

Yadav, Assistant Commandant appeared on behalf of the appellant and reiterated the grounds of

appeal. He further stated that duty and interest has already been paid and requested for leniency in so

far as confirmation of penalty was cone
Zs•is>j .5 4o
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6. I have gone through the facts of the case, the grounds of appeal and the Oral
,i ,,..

submissions made during the coursef personal hearing. The question to be decided is whether the

adjudicating authority was correct in confirming the duty, interest and penalty or otherwise.

7. However, before going into the merit of the case, I find that the appeal has been fried

along with a condonation of delay application wherein the appellant is on record stating that the

appeal is filed with a delay of 758 days.

8. Section 85 of the Finance Act, 1994 under which the present appeal is filed, states as

follows: [relevant extract]

"SECTION 85. Appeals to the [Commissioner/ ofCentral Excise (Appeals).

O·

[(!) Any person aggrieved by any decision or order passed by an adjudicating authority subordinate to the
[Principal Commissioner of Central Excise or Commissioner of Central Excise] may appeal to the
Commissioner ofCentral Excise (Appeals).}
(2) .
(3) .
[(3A) An appeal shall be presented within two monthsfrom the date ofreceipt of the decision or order ofsuch
adjudicating authority, made on and after the Finance Bill, 2012 receives the assent of the President, relating to
service tax, interest or penalty under this Chapter :
Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that the appellant was
prevented by sufficient causefrom presenting the appeal within the aforesaidperiod oftwo months, allow it to be
presented within afurther period ofone month.]' '

8.1 The Act, specifically permits the Commissioner(Appeals) the discretion of condoning

a delay in filing an appeal for a further period of one month over the period of two months from the

date of receipt of the impugned OIO in terms of Secttion 85(3A) of the Finance Act, 1994. Since in

this case the appeal has been filed beyond the period of 3 months from the date of receipt of the

impugned OIO, the Act does not empower me to condone the delay in filing of this appeal.

into the merits of the case.0
9. In view of the foregoing, the appeal is dismissed on limitation of time without going

11.

11.
3141an aarrz fr are 3r4la at feqzrl 3q)a at# fan 5sra kl
The appeal filed by the appellants stands disposed of in above terms. 38v0'
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Date: 2-t.3.2019
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Attested

(Vin~
Superintendent (Appeal),
Central Tax,
Ahmedabad.

ByRPAD.
To,
Central Industrial Security Force,
Unit ONGC-Mehsana,
ONGC Nagar, Palavasna,
Mehsana, Gujarat 384 003
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Copy to:

I. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Commissioner, Central Tax, Central Tax, Gandhinagar Commissionerate.
3. The Assistant Commissioner, Central Tax, Gandhinagar Division, Gandhingar

Commissionerate.
4. The Assistant Commissioner, System, Central Tax, Gandhinagar Commissionerate.
_5Guard File.

6. P.A.


